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This paper reviews certain aspects of the role and jurisdiction of the Board of Variance (the “Board”)
pursuant to its statutory mandate conferred by the Local Government Act, R.S.B.C. 1996, Ch. 323 (the
“LGA”). The issues discussed include:

1) the role and jurisdiction of the Board and its functions, independence, obligations regarding natural
justice and the finality of its decisions;

2) the test established by section 901 of the LGA, which the Board must apply and which the applicant
must meet and the definitions applicable to the elements of the test; and

3) the avenues of appeal from a decision of the Board.

Role of the Board

The jurisdiction and functions of the Board are derived from section 901 of the LGA, modified only as the
provisions of that section may have been judicially interpreted. The Board is an independent statutory
tribunal on whom the Legislature has conferred certain decision-making powers. The Board is also
protected by a privative clause in section 901(8), which limits the extent to which its decisions may be
reviewed.

Function

The Board’s principal function is to provide an avenue of relief for persons seeking a variance from
certain provisions of municipal bylaws where compliance would create undue hardship. The Board does
not have a regulation-making function, but operates almost as a form of appellate tribunal. The
jurisdiction of the Board is limited to certain types of variances and further restrictions apply in various
circumstances. The Board has the jurisdiction to either grant or refuse an application for a variance
within the parameters set out in section 901. Additionally, the Board may, pursuant to section 901(7),
incorporate a construction time limitation within its order in certain situations.

Independence

While the Board is an independent statutory tribunal, members who are appointed to the Board do not
have any security of tenure because their appointments may be cancelled by a local government at any
time. For example, section 899(9) of the LGA provides that “a local government may rescind an
appointment to a board of variance at any time.” A similar provision is found in section 572(2.1) of the
Vancouver Charter.
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The Vancouver Charter provision was recently considered by the BC Supreme Court in Martin v. The City
of Vancouver 2006 BCSC 1260; affirmed at 2008 BCCA 197. In this case, the Vancouver City Council,
sitting in camera, passed resolutions rescinding the appointment of the chair and other four members of
the Board of Variance. The central question before the trial court was what authority the Council had to
remove members of the Board, or, in other words, what degree of independence the Board enjoyed. In
their petition to the Court, the former Board members argued, primarily, that the Council’s action was
taken to control future boards, and that this action created an apprehension of bias that would
influence future boards and affect the integrity of the Board as an institution.

At trial, Bauman J. noted that the degree of independence which an administrative tribunal like the
Board enjoys depends on that which the legislation has provided. Because subsection 572(2.1) of the
Vancouver Charter provides that “the Council may rescind an appointment to the Board at any time”,
Bauman J. concluded that the Council need not articulate any cause for exercising its power to rescind
an appointment “at any time”; appointments to the Board are at the discretion of the City Council and
the rescission of those appointments is likewise so. Thus, it was held at trial that cause need not be
shown and the only ground upon which the resolutions of the Council could be open to challenge would
be in bad faith.

The BC Court of Appeal upheld the trial court’s decision and concluded that the members of the Board
were not entitled to security of tenure and that based on the language in section 572(2.1) of the
Vancouver Charter, Council had the power to rescind their appointments without cause. Further, the
Court of Appeal affirmed that the Board members were not entitled to procedural fairness in the
circumstances because they were volunteers, rather than employees or municipal office holders, and
were serving part-time, for no remuneration, and without security of tenure.!

Obligations Regarding Natural Justice

As a decision-making tribunal, the Board is bound to observe not only the statutory requirements of
procedural fairness, but also the body of common law principles of natural justice which may apply.
Various procedural requirements are set out in the subsections of section 901 and courts have
consistently held that the level of adherence required to such procedural values will be relatively strict.

Notice

Pursuant to section 901(4) of the LGA, Boards must give notice of applications to owners and tenants in
occupation of the land that is the subject of the application and the land that is adjacent to the land. The
notice must state the subject matter of the application and the time and place where the application will
be heard.

Notably, the LGA does not impose requirements in respect of the timing of the notice. Further, section
902(6), which provides that the “obligations to give notice...must be considered satisfied if the Board of

' The Supreme Court of Canada refused leave to appeal: Martin v. Vancouver (City) 2008 CarswellBC 2275, [2008] 8
W.W.R. 387.
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Variance made a reasonable effort to mail or otherwise deliver the notice,” may protect Boards, to some
extent, from procedural attacks based on insufficient compliance with the LGA’s notice requirements.

Who May Be Heard?

Section 901(2)(a) of the LGA provides that a Board may not make an order until it has heard the
applicant and any person notified. Interestingly, section 901 does not require a Board to hear
representations from a local government before rendering its decision. However, given that one of the
considerations for the Board is to determine whether the variance or the exemption would defeat the
intent of the bylaw, it may, nonetheless, be appropriate to hear any representations the local
government wishes to make. In other words, given that the bylaws are created, administered and
enforced by the local government, it is appropriate that the local government’s opinion be heard
regarding the effect of the variance on the intent of the bylaw, prior to a decision being rendered by the
Board.

Generally speaking, it is standard practice for Boards to hear representations from staff in respect of
applications before the Boards. As well, local government staff typically administer variance applications
and in doing so, give advice to Boards regarding the local government’s position and concerns in respect
of each application. Further, local governments have the statutory authority, pursuant to section 900(3)
of the LGA to establish procedures to be followed by their Boards, including the manner by which
appeals are to be brought and notices under section 901(4) are to be given. Accordingly, if a local
government wished to ensure that staff representations are heard by the Board, the local government
could provide in its applicable bylaws that the local government be given advance notice of all
applications and an opportunity to make either oral or written representations to the Board in respect
of each application. It is important to note, however, that section 901(8) of the LGA provides that a
decision of the Board within its hardship jurisdiction is final. Thus, the Board is not bound to follow the
recommendations of staff and so long as the Board is acting within its jurisdiction and has not made a
decision that is unreasonable, there will be no appeal from its decision on the grounds that it should
have reached a different decision on the merits of the application.

Apprehension of Bias

The requirement for notices and hearings under the LGA and the common law rules regarding
procedural fairness is designed to ensure that hearings be conducted in a manner that ensures that the
parties whose rights are at stake have an adequate opportunity to be heard by an impartial tribunal. As
such, individual board members may have to excuse themselves from participating in the hearing of
certain applications, if failure to do so would cause a reasonable apprehension of bias on the part of the
applicant or another affected party. However, while board members must approach their duties with an
open mind, they do not have to be free of the knowledge they possess as members of the community or
which is derived from the exercise of the skills they have acquired in the course of their duties.
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Reasons and Record-Keeping

There is no statutory obligation of a Board to give reasons for their decisions or to give written decisions.
However, given that section 900(4) requires Boards to maintain records of their decisions available for
public inspection during normal business hours, the requirement for written decisions effectively exists.
In addition, each Board is a “local government body” under the Freedom of Information and Protection
of Privacy Act, and as such, is subject to the requirements of the legislation that provide for public
access to records.

The Test Established by Section 901 of the Local Government Act
Jurisdiction

A Board’s jurisdiction is set forth in section 901 of the LGA. Pursuant to that section, a Board may only
order a variance or permit an exemption if it finds that undue hardship would be caused to the applicant
if the order is not made. Included in the Board’s hardship jurisdiction are:

e zoning bylaw regulations respecting the siting, size and dimensions of a building’s structure;

e regulations respecting the siting of a manufactured home in a manufactured home park;

e subdivision servicing requirements under section 938(1)(c) in an area zoned for agricultural or
industrial use (note: these are regulations dealing with infrastructure requirements other than
highways and roadway works);

e the prohibition on structural alteration or addition in relation to a building containing a non-
conforming use imposed under section 911(5) of the LGA (note: whether a particular alteration
is one that comes within a Board’s jurisdiction is an issue that is reviewable by the BC Supreme
Court on a “correctness” standard, rather than a “reasonableness” standard, because Boards
will not be permitted to err so as to enlarge their jurisdiction by dealing with matters not within
the scope of section 901(1)); and

e regulations under section 8(3)(c) of the Community Charter, i.e. tree protection bylaws, other
than bylaws requiring the removal of hazardous trees and bylaws that interfere with permitted
uses and densities, the effects of which the council has already mitigated by providing
compensation or alternative means of developing the parcel affected.

Limits on Jurisdiction

There are both subjective and objective limits to a Board’s hardship jurisdiction. The subjective limits are
set forth in section 902(2)(c) of the LGA, which provides that a Board may order a minor variance or
exemption from section 911(5) provided that it forms the opinion that the variance or exemption does
not:
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e resultininappropriate development of the site;

e adversely affect the natural environment;

e substantially affect the use and enjoyment of adjacent land;

e vary permitted uses and densities under the applicable bylaw; or
e defeat the intent of the bylaw.

The objective limits are set forth in section 901(3) of the LGA, which provides that a Board may not
make an order that would:

e Dbe in conflict with a covenant made pursuant to section 219 of the Land Title Act;

e deal with a matter that is covered in a land use contract, development permit, tree cutting permit,
or temporary use permit under Division 9, Part 26, or by a phased development agreement under
section 905.1;

e deal with a flood plain specification under section 910(2); or

e apply to property for which some form of heritage protection imposes a requirement that
alterations be authorized under Part 27, or that is listed in a schedule to an Official Community Plan
(OCP) designating a heritage conservation area, contains a feature or characteristic identified in an
OCP as contributing to the heritage value or character of an area, or is subject to a heritage
revitalization agreement.

“Undue Hardship”

The determination of whether undue hardship exists is entirely within the jurisdiction of the Board.?
Typically, cost alone is not undue hardship. For example, in Coulter v. Esquimalt, unreported
(September 22, 1989, Victoria, No. 89 1590 (BCSC)), it was held that the cost of compliance with the
zoning bylaw could not, on its own, constitute “undue hardship”. In this case, the applicant applied for
variances after constructing a building in violation of the zoning bylaw. A similar finding was made in
Metchosin (District) v. Metchosin Board of Variance [1993] B.C.J. No. 1525 (BCCA)°.

While hardship applications may involve a financial element, the Esquimalt and Metchosin decisions
suggest that there must be something more, such as something in the physical circumstances of the
property that results in hardship when the zoning regulations are applied.

There is no need for the Board to make an express finding of hardship or refer in its decision to the
nature of the hardship it has found. For example, in Surrey (City of) v. City of Surrey Board of Variance
(1996) 32 M.P.L.R. (2d) 253 (BCSC), the Court inferred that the Board made a finding of hardship on the

? Min-En Laboratories Ltd. v. North Vancouver (City) (1977) [1978] 1 S.C.R. 696.

® Like Esquimalt, Metchosin also stands for the proposition that the judicial review of the sufficiency of a Board of
Variance’s basis for finding undue hardship should be undertaken with curial deference. Metchosin was followed in
subsequent decisions of the British Columbia Supreme Court and the British Columbia Court of Appeal. See:
Mattrick v. Kinsgley Lo Architech Inc., 32 B.C.L.R. (2d) 203, 1997 CarswellBC 605; Heading v. Delta (1994) 22
M.P.L.R. (2d) 256 (B.C.S.C.); Surrey (City) v. Surrey (City) Board of Variance 1996 CarswellBC 1274, 32 M.P.L.R. (2d)
253.
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basis of evidence considered by the Board. The Court held that the absence of an express statement to
that effect in the minutes of the Board was not fatal to the validity of the Board’s decision.

In the Surrey case, the City made an application pursuant to the Judicial Review Procedure Act, R.S.B.C.
1979, Ch. 209, for an order setting aside the Board’s order relaxing the height and setback requirements
to allow the retention of a newly constructed building. The property in question was a building with an
artist studio above the garage. The evidence presented to the Board was that the respondent was a
serious artist and needed to use the studio to generate income from her art. Her husband had lost his
job and she had resigned from hers so that she could concentrate on her art. The property was located
at the bottom of a steep grade and as such, the new construction would also serve to provide easier
access to their home for their elderly parents, one of whom was confined to a wheelchair. Further, the
property owners were prepared to grant a restrictive covenant over the property to assure that the
structure would not be used as another single family residence.

In light of this evidence, the Court upheld the Board’s decision, despite the fact that the Board did not
make an express finding of hardship. Thus, if a variance is ordered after the Board hears evidence on the
basis of which it could reasonably conclude that compliance with a bylaw would cause undue hardship,
it will be inferred that the Board made a finding of hardship on the basis of such evidence.

“Minor Variance”

Section 901(2) authorizes the Board to order a “minor” variance. The question of whether a variance is a
minor one is one which must be decided by the Board in relation to all the surrounding circumstances.
As such, it is only if the variance clearly cannot come within the meaning of “minor variance” that a
reviewing court will be justified in setting aside the decision.

The term “minor” has been held to be a relative concept such that no absolute measure can be applied.
Further, the term “minor” is not defined by the percentage of the variation allowed.* However, it has
been suggested that a minor variance should be no more than what is required for the purpose of
relieving the undue hardship.

A minor variance may in fact eliminate a restriction contained in the bylaw. A case which illustrates this
point is that of Saanich (Corp. of the District of) v. Kalfon 1992 CanLIl 1535 BCSC. In this case, the Board
relieved the respondent Kalfons from a height restriction imposed by the District’s zoning bylaw in
respect of a house they proposed to erect in a subdivision. The variance allowed by the Board amounted
to the elimination of the height restriction. The District of Saanich applied for an order to quash the
decision of the Board on the basis that the variance was not a minor variance, and as such, the Board
exceeded its jurisdiction. The court reviewed the findings of the Board and found that the Board had
properly considered all of the circumstances of the case and even though the order effectively
eliminated the restriction contained in the zoning bylaw, it did not defeat the intent of the bylaw itself.

* Metchosin (District) v. Metchosin (Board of Variance) 81 B.C.L.R. (2d) 156, at 9 30.
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Extent of damage jurisdiction

Pursuant to section 902 of the LGA, a Board may consider appeals from the determination of a building
inspector as to the extent of damage to a building or structure used for a use that does not conform to a
zoning bylaw. Pursuant to section 911(8), if the building inspector determines that the extent of damage
is 75% or more, the building or structure may only be repaired or reconstructed for a use that conforms
with the bylaw. On an appeal, the Board may set aside a building inspector’s determination of the
extent of the damage and substitute its own decision. The Board’s decision may then be further
appealed by either the applicant or the local government to the BC Supreme Court.

Conditions

Pursuant to section 901(7) of the LGA, Boards may impose a condition on a variance that the
construction of the building or structure be substantially started and completed within times specified in
the order. If no such limits are imposed by the Board, a default rule in section 901(7) gives the owner
two years in which to substantially start the construction, failing which the permission or exemption
granted by the Board terminates.

Avenues of Appeal

Section 901(8) of the LGA clearly states that a decision of the Board within its hardship jurisdiction is
final. As such, there is no appeal from a Board decision on the grounds that the Board should have
reached a different decision on the merits of the application or the appeal. The inclusion of this privative
clause in the legislation recognizes that the Court should afford a high level of deference to Board
decisions on the basis of the specialized skills the Board members bring to their tasks. However, judicial
review of Board decisions may occur on the grounds that the Board exceeded its jurisdiction, breached
the rules of procedural fairness in reaching its decision or made a decision that was unreasonable.’

> The Supreme Court of Canada, in Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, dealt with the test
for determining the appropriate standard of review on judicial review of administrative tribunals and in doing so,
abolished the “patent unreasonableness” standard of review. Therefore, the standard of review of decisions made
within an administrative tribunal’s jurisdiction is now one of reasonableness. However, where an administrative
tribunal makes decisions about matters of its own jurisdiction, procedural fairness, and the bad faith of its
members, the proper standard of review by the court for such issues is “correctness”: see also Vernon (City) v.
Sengotta 2009 BCSC 70, [2009] B.C.W.L.D. 1628.
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BOARD OF VARIANCE JURISDICTION, S. 901
I. The Board may hear an appeal where an applicant alleges and the Board finds:

UNDUE HARDSHIP
resulting from compliance with

Section 901 Section 901

(1)(a) a bylaw respecting the siting, dimensions or size of a building or (1)(c) the prohibition of a structural alteration or addition
structure, or the siting of a manufactured home in a manufactured home under section 911(5)

park;

(1)(b) a bylaw under section 8(3)(c) of the Community Charter, other than
a bylaw that has an effect referred to in section 50(2) of that Act, if the
council has taken action under subsection (3) of that section to
compensate or mitigate the hardship that is caused to the person;

(1)(d) a subdivision servicing requirement under section 938(1)(c) in an
area zoned for agricultural or industrial use.

The Board may order a MINOR VARIANCE from the requirements of the The Board may order an EXEMPTION from the prohibition
bvlaw
LIMITATIONS
so long as the variance or exemption does not, in

(a) result in the inappropriate development of the site;

(b) adversely affect the natural environment;

(c) substantially affect the use and enjoyment of the adjacent land;
(d) vary permitted uses and densities under the applicable bylaw; or

(e) defeat the intent of the bylaw.

The Board shall not make an order which would be in conflict with

(a) a Land Title Act section 219 covenant;

(b) a matter covered in a land use contract or permit under Division 9, Part 26;

(b.1) a matter covered by a phased development agreement under s. 905.1;

(c) a flood plain specification under s. 910(2);

(d) apply to a property for which an authorization for alterations is required under Part 27, that is scheduled under s.
970.1(3)(b) or contains a feature or characteristic identified under s. 970.1(3)(c), or for which a heritage revitalization
agreement under s. 966 is in effect.

NOTICE REQUIREMENT
On this type of application, the Board shall notify all owners and tenants in occupation of the land that is
(a) the subject of the application, and
(b) adjacent to the land that is the subject of the application.
The notice shall state the subject matter of the application and the time and place where the application will be
heard.

TIME LIMIT
The Board may establish a time limit for the permission granted where a minor variance is allowed.
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PRIVATIVE CLAUSE
A decision of the Board of Variance under this section is final, except for review by the courts on jurisdiction, for
procedur e or sdbcBiosnds untelisenablB.o ar d’

ERROR

resulting from the determination by a building inspector of the amount of damage to a non-conforming
use structure under section 911(8).

SET ASIDE

The Board may set aside the determination of the building inspector and make the determination under
section 911(8) in its place.

APPEAL

Either the applicant or local government may appeal this decision of the Board to the BC Supreme Court.
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SPECIFIC ISSUES

UNDUE HARDSHIP

° threshold question: finding of “undue hardship” is necessary to allow either variance or
exemption (however, there is no need for the Board to make an express finding of
hardship or to refer in its decision to the nature of the hardship found (Surrey (City of) v.
City of Surrey Board of Variance))

° the determination of undue hardship is entirely within the jurisdiction of the Board
(Metchosin v. Metchosin Board of Variance)

° cost alone is not undue hardship (Metchosin)

° the characteristic of the lot, in relation to the requirements of the bylaw, may create
hardship (Metchosin)

° “undue” hardship implies a hardship personal to the applicant which is not applicable to
others subject to the bylaw (Metchosin)

. Impossibility: an example of “undue hardship” would be the inability to build a
residence on the property in a residential zone without a variance given the
requirements of the bylaw and the configuration or characteristics of the lot
(Metchosin)

° the hardship may be created when the bylaw affects one property differently than
others, for example, where surrounding properties are all lawful non-conforming uses
(Saanich v. Kalfon)

MINOR VARIANCE

° “minor” has been held to be a relative concept so that no absolute measure can be
applied (Saanich v. Kalfon; Metchosin)

. “minor” is not defined by a percentage of the variation allowed (Metchosin)
° a minor variation may in fact eliminate a restriction contained in a bylaw (Saanich v.
Kalfon)
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° all surrounding circumstances must be considered to determine whether a variation is
major or minor (Metchosin)

. the fact that the variance will have an “unacceptable adverse impact” on a neighbour
will not remove it from the “minor” category (Metchosin)

° it has been suggested that a minor variance should be no more than what is required for
the purpose of relieving undue hardship (Metchosin)

LIMITATIONS
Inappropriate Development

e itissuggested “appropriate” may be determined by comparing the proposed
development with those on surrounding lots

Substantially Affect

e an “unacceptable adverse impact” on an adjoining property may not be sufficient to
prevent the variance (Metchosin)

e this limitation requires a balancing of the interests of all parties (applicant and adjacent
parties)

Vary Uses and Densities

e the Board may not modify use or density through its decisions—these aspects have a
legislated requirement of public review and comment at a public hearing

Defeat the Intent of the Bylaw

e a minor variance which effectively eliminates a bylaw restriction may be found
acceptable (Saanich v. Kalfon)
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DEVELOPMENT VARIANCE PERMITS

I. Jurisdiction (S. 922)

DEVELOPMENT VARIANCE PERMITS
On application by an owner of land, a local government may, by resolution, issue a development variance permit that varies

(a) abylaw under section 694(1)(j) [construction and layout of trailer courts, etcl;

(b) a bylaw under Division 7 [Zoning and Other Development Regulation], 8 [Use of Land for Agricultural Operations],
or 11 [Subdivision and Development Requirements] of Part 26; or

(c) abylaw under section 8(3)(g) [fundamental powers — protection of persons and property] of the Community
Charter in relation to matters referred to in section 63(e) [protection — trailer courts, manufactured home parks
and camping grounds]

Where a local government issues a DVP, it must file a notice in the Land Title Office against title to the land affected.

LIMITATIONS

A development variance permit may not vary

(a) the use or density of land from that specified in the bylaw;
(b) a flood plain specification under section 910(2); or

(c) a phased development agreement under section 905.1.

NOTICE REQUIREMENT
If a local government proposes to pass a resolution to issue a permit under this section, it must give notice.

The local government must notify:
(a) owners; and
(b) tenants in occupation of each parcel within distances specified by bylaw.

The notice must state the purpose of the permit, the land subject to the permit, and the place, times, and dates when
copies of the permit may be inspected.

Notice must be given at least 10 days before the adoption of the resolution.

TIME LIMIT
Subject to the terms of the permit, if the holder of the permit does not substantially start any construction with respect to which the
permit was issued within 2 years after the date it is issued, the permit lapses.

PRIVATIVE CLAUSE

No appeal
JPRA on jurisdiction always available
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SPECIFIC ISSUES

. Council has no threshold question which it must consider in order to grant a
development variance permit

° Determination is entirely within the jurisdiction of Council
° Council has fairly broad discretion to consider a variety of factors
LIMITATIONS
° a development variance permit can vary or entirely eliminate the effect of a land use

regulation — Council is not restricted in granting only a “minor” variance

° no mandatory considerations
o] council need not consider compatibility with surrounding development, the
effect of adjoining properties, or whether or not the intent of the bylaw will be
defeated
° a development variance permit cannot vary use or density
° Council is not restricted in issuing a development variance permit by the existence of a

Land Title Act covenant

° a development variance permit can vary any provision of a land use contract which does
not affect the permitted use or density of the land subject to the contract

. development variance permit may not vary a flood plain specification
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COMPARISON CHART

FACTOR

BOARD OF VARIANCE ORDER

DEVELOPMENT VARIANCE PERMIT

Authority

Board of Variance

Council

Threshold Test

Undue hardship
Minor variance

No threshold

Limitations

(a) can’tresultininappropriate
development of the site

(b) can’t substantially affect the
use and enjoyment of adjacent
land

(c) can’tvary permitted uses and
densities under the applicable
bylaw

(d) can’t defeat the intent of the
bylaw

(e) can’t conflict with a Land Title
Act s. 219 covenant

(f) can’t conflict with a matter
covered in a land use contract
or permit under Division 9

(g) can’t conflict with a's. 910(2)
flood plain specification

(h) can’t deal with a matter
covered by a phased
development agreement under
s.905.1

(a) can’tvary a flood plain
specification

(b) can’t vary use or density

(c) can’t deal with a matter
covered by a phased
development agreement
under s. 905.1

Mandatory considerations

(a) undue hardship

(b) appropriate development of
the site

(c) use and enjoyment of adjacent
land

(d) use and density

(e) intent of the bylaw

(a) novariance of use or density
(b) broad discretion

Appeal Privative clause JRPA application on jurisdiction
JRPA application on jurisdiction
Recourse Application to Council for a Application for a Board of Variance

development variance permit

order if the threshold test can be met
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